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Terms & Conditions – don’t do business without them!

Every business should operate under a defined set of terms and conditions to help minimise the risk of disputes and litigation with customers and suppliers.

A verbal agreement may suffice provided that if a dispute does arise, both parties agree as to what their respective obligations under the agreement are. For many reasons, including blatant dishonesty, this rarely occurs.

The problem with verbal agreements isn’t the enforceability of the contract, but rather the lack of evidence to prove what either party agreed to. At the very least, it’s going to take legal proceedings to establish that your version of events is the correct one, and that’s going to cost you time and money. If the sum in dispute is relatively small, the cost of legal proceedings could exceed the amount you stand to recover.

Well-drafted terms and conditions provide a greater degree of protection and certainty than a verbal agreement. It’s best to print them on the back of your quotations, invoices and any other documents relevant to the transaction. Be sure to communicate them to a prospective customer before you do business with them and never assume that they accept and understand the same conditions automatically apply to any subsequent transactions you enter into with them.

If you’re the purchaser rather than the provider of the good or service, and you’re in any doubt as to what your contractual obligations are, be sure to seek clarification before committing yourself.

CCI Legal can help you draft a suitable set of terms and conditions for your business, or review those under which you currently trade. Call today for assistance on 9365 7555.

E-mail marketing

E-mail is a cheap, fast and efficient way to market you business, but anti-spam legislation makes it a potentially costly exercise if you’re not aware of your obligations under the law.

Unless your message is purely factual (ie free of any commercial content) or your operating under a special exemption, you should not send a commercially-based e-mail without the following key elements:
· Consent – it must be sent with the recipient’s permission. They may give express consent, or consent may be inferred from their conduct and existing business or other relationships with you.

· Identity – it must contain accurate information about the person or organisation that authorized the message to be sent.
· An option to opt-out – it must contain a functional unsubscribe facility to allow the recipient to opt out of receiving messages from you in the future.

If in doubt, contact CCI Legal on 9365 7555 for assistance.

Structuring a business

Many proprietors enter into business using a structure recommended by a professional adviser. It’s important that you understand this structure as there are some important issues to be aware of such as personal liability.

Directors are responsible for day to day management of the company but they are not the company and, except in certain limited circumstances, are not liable for debts incurred by the company. They are however, subject to numerous statutory obligations and can be exposed to sanctions including fines and imprisonment if they are found to be in breach of those obligations.

Partners on the other hand are jointly and severally liable for partnership debts. That means that any one partner can be sued to recover money owing by a partnership, even if they weren’t responsible for incurring it. A partner called upon to do so is entitled to recover a proportionate amount of that debt from his or her co-partner(s). This is all very well in theory but in practice problems arise where one partner has money and the others don’t, meaning that one partner ends up footing the entire bill.
CCI Legal provides professional advice on establishing and structuring a business. Call today on 9365 7555.

What does it mean if your business is a constitutional corporation?

Since March 2006 it’s become relevant to ask whether an employer is a constitutional corporation as it determines whether the employer is bound by state or federal industrial relations legislation.

The term constitutional corporation includes foreign corporations (corporations registered in other countries) and trading or financial corporations formed within Australia. 
If a business is a constitutional corporation its relationships with its employees are governed by the federal WorkChoices legislation.

It’s usually relatively easy to determine whether an employer is incorporated but not always so easy to ascertain whether it conducts the requisite degree of trading activity, particularly in cases involving not-for-profit organisations.

Trading corporations do not need to be in business for the purpose of making a profit; they need only to be deriving revenue from trading activities. Trade does not even have to be the main or predominant purpose of the corporation.

For help with determining what category your organization comes under, contact CCI Legal today on 9365 7555.

